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November 12, 2010

BY HAND

Camilla Jackson Jones

Office of the General Counsel
Federal Election Commission
999 I Street, N.W.
Washington, D.C. 20463

Re: MURs 6078/6090/6108/6139/6142/6214

Dear Ms. Jones:

We are writing this letter on behalf of Obama for America (the “Commitiee”) and Malfin
Nesbitt, as treasurer, (collectively referred to as the “Respondents™) in response to the
Commission's reason to believe findings in the above-referenced matters.

Although the Commission dismissed allegations that the Committee accepted prohibited
contributions froma foreign national and from fictitious namcs, the Commnission's Factual
and Legal Analysis states that the Committee "failed to take timely corrective action with
regard 10 excessive contributions." See Factual and Legal Analysis at 2.

Ye, as stated in the Committee's initial responses to these matters, Respondents have
acted in compliance with thc Commission’s requirements at all times.! The Committee
carefully developed and implemented comprehensive vetting and compliance procedures

' The Factual and Legol Analysis at 7, foownate 2, states that the Cammitiee’s response to carlier MURz “was not
amendcd to address [at lcast 38] supplemental complaints filed aRer [December 29, 2008)." On January 9, 2009, a
lawycr at Perkins Coic spoke to Kim Collits in the Geenmi Counscl's Office about the supplonmenial complains.
Ms. Callins 10ld Perkins Cair that the fomminee needed only to respand ta the first complaint received (dated

12/11/08) and did not nced to respond to the. specific allegations in the subscquent complaints received (at that time
dated 12/15/08, 12/22/08 and 1/6/09). Accordingly, the Commiticc did not submit amendments to its response to
the original complaint.
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" to ensure that it did not knowingly solicit, accept, or receive prohibited contributions.

Pursuant to this system, and consistent with the Cammission’s regulations, campaign
staff and outside vendors were responsible for examining all contributions to the
Committee once they were received — whether online, through direct mail, in person, or
otherwise — for “evidence of illegality #nd for ascertaining whether contributions

. received, wiren aggregited with ther centributions frem the same cantributor,

excentfed]™ federul comsibutiont limits. 11 C.F.R. § 103.3(b). Any cautributions made
to the Corvemiainr that vema: fhund to be anessive were rufiumied, msieatgnuted, or
reattibuted. Neithor the Compleinia ner the Commission's Factual and Legal Auslysis
present any evidinee @ snggest that Respondeats kave ever knawingly solicited,
accepted, or aeceivesl excezaive contribtions.

The Facraal and Legal Analysis at 9 states that in its response to tlre various complaints,
the Conmmittee "faily to explain how, Uespite [its compliance] system, many excessive
contributions were apparently left unresolved.” The Committee is submitting with this
written response three slectronic charts which address each coribution identified by the
Factual wd Lugnt Analyﬂs (in Chaet A at 8) us exeessive. The chatts are descnbed in

' growstr detall briew bmt, in summary hem, ibo el are:

1) A Master Chart listing nach of the contributions identified by the
Commission as possible excessive donations with an explanation of the
status of each.

2) A Primsry-After-Frimary Cinest listing the eontributlons identifizd by
the Commissien as dasignatsil ibr W prilnesy clection, but reported after
the srinrrry pmiind, With very few excepuons these contributions were, in
fact, received before the end of the primary period and correctly demgnated

_ for the pnmary election..

3)  An Excemives Chart listing those contributions feund by the Committee ta
be excessive, together with en explanatisn of why the contributione weoe
not caught by the Committee's compliance process.

As you will see from the documentation, out of more than $745 million in contributions
received by the Cor:mitles during the 2008 presidentlal eapaign, the total ameant of
excessive contribnitons tiwt heve nol yat bewn refuniisd or othewine cured in
$337,658.54 - just .04S mzreent of all contrilantians. Given the unpreccriented volume of

. contributions the Committee raised during the campaign, the excessive contributions that
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were riot refunded or otherwise cured in a timely fashion are “de minimis both in terms of

dollar amount and as a percantage of OFA's overall receipts.” Factual and Legal Analysis
at 2.

Avcordingly, the Commission should use the same methodology it used when dismissing
allegations that Respondents violated 2 U.S.C. §§ 441¢ and 441f, and dismiss any
allegtions that Responddwits muy have viviated 2 U.8.C. § 44iu(f).

FACTUAL AND LEGAL ANALYSIS
A. Comprehensive Compliance Procedures

The Committee's comprehensive compliance procedures included an extensive back-end
process to ensure it caughit and redesignated, reatevibuted, or refunded any excessive or
otherwise unlawful contributions. At regular intervals, its data management vendor,
Synerech, contucted sutcnated searches of its donor database — including aft
comtriBstions, whether ruised onfine or net —to idemtity sny excessive donatiens.
Contiibutlans fism repenat denurs wune examined to ansure that the tetal amuwitt vemived
from u single donur did net axceed the cederibution limits. When evedributions uare
eniered into the Comssitiee's Syauteah dntahase that requiasii a redesignation a-
reattribation, a notation would be made in the desor’s racord; sppropriate lettacs
regarding redesignations ar reattributions were mailed an a weeldy banis.

At the end of each month, Synetech would generate a list of any possible excessive
contributions and send a spreadsheet of those contributions to the Committee. After
confirming that the contributions were, in fact, excessive and that they had not previously
been refunded, redesignated, or reattributed, the Committee would process refund checks
for vach ermessive contribution and thon send an updsttd spreadsiwet bk b Synetech
with the ddts of refimd fir ca¢h ocatribdtion

Wher tha Committes zocaived Requests for Additiamd Informaticn (RFATu) from the

" Commissien indiceting excessive contriimwians, Cammitee staff membars would review

and research the list of contributors and verify the status of each contribution. The
Comnittee routinely amended its reports to include memo texts detailing refunds that
were processed during the same or the following period, any missing reattributions or
redesignations, and chargebatks dmt would tlear any excessive contributiers,

63920480) IAEGALIFIQNIS.)
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In addition to searching specifically for excessive contributions, the Committee required
Syoetech to perform automated searches on a daily basis to locate any duplicate donor
entries. The initial automated search would merge donor entries on the basis of matching
name and email/phone/unique part of address. Synetech would also search the database
marnually and match dupticate donor entries on the Giasis of nanve, parts of name, and
address or pars of address, city, statg zip code, or phone:. The manual protess was
perfomncd at loast wotkly xd mure fisguowty where possible. Onos the deplicans
reeerct weere soerged, the Commniitee would refond, redmigsmae, or renutritess eny
exgessive cemtsiboations.

B. Rasolutian of Exemssive Contributions

The Committee's compliance procedures were extraordinarily successful. During the
2008 election cycle, it raised over $745 million from over 3.9 million contributors.
Despite the unprecedented volume of contributions, just .045 percent of that total —
$337,658.54 frora 298 dorsors - is eomprised of excessive centributicas Hial have rot yet
been refimded or utherwise cured. As datailzd belew, this amount is alo for ees than the

. $1.89 10 $3.5 miition neege cited in the Commmimsion's Factual snd Legsi suditysis. Ser

Fattual and Legal Analysis at 7-8.

The Commiitee revirened each of the mare thaw 13,000 linas of date identified by the
Commission as representing possible excessive contributions. It compiled a master
spreadsheet of this data, including information such as each donor’s address, name of

‘employer, and occupation; the date and amount of each contribution; whether each

contribution was designated for ihe pdmary or general election; and the current status of
each contributidn. See Mastor Chart.? As iredicoted on the Master Chart, the vast
majority ef deesu contributinns wess aithse rot excastive on have sirenty been
redosignated, testinibuted, or sefbrded.

3 Oi1 e shart, nute thes Sewe are myiitplc entrias of the same contributions. This Master Chart is a merged version
of the various charts the Office of General Counsel provided to us in clectronic form. When the FEC's charts were
all merged, each time a contribution was referenced — the original donation and then any subsequent reported
activity such as a redesignation or refund ~ the chart pulled in all of the previous transactions again. So when the
chart shows a redesignation, it also shows the original contribution that had previously been listed in the chart. To
re-sort all of these duplicate transactions would have taken longer than the time we had 1o prepare this response, As
a result, it is important in looking at the Master Chert, that you reference the date and amaunt of the contribution as

- well as the report it Is shown on to ensure that a contribution is not counted mors than once.
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Included in the possible excessive contributions identified by the Commission in its
Factual and Legnl Aralysis (in Chart A at 8) ware contributions that were designated for
the 2008 piimary election but reportedly received after (he date of Presiderit Obama's
nomination. However, as suggesied in footnote 3 of the Factual and Legal Analysis, the
overwhelming mmjority of these "Primary-after-Primary contrfbutions” were uctually
received Dy the joimt fundreising onowniltee before Fresident Obama acecpred his party's
nonttmtier, "but tire roperted 'cxuitribution dne' vas !he daw; the fumds wure transforved”
fram the jaint fundraising comamittee ta the Cummitine.® As detaile in the Primary-
afies-Pemary Cheet, aithongh $3,973 of the "prissory-afisr-pritaary” identified by the
Commmissian ware dasignsted to the prisary in exror, §,918,255.50 of the primmy-after-
primary cantributiems were received by the Obama Victory Fund an or before President
Obama's nomination on August 28, 2008. “These contributions were properly designated
for the primary election and should not have been included by lhe Commission when
calculating the total amount of possible excessive contributions.*

The third spreslisheet aitached, Exveusives Chart, lists the mnamlng excessivo

. comriutions thel hwve ret yet beon sefunded or etiorwise cured, toguther with an

explanation of why they were not previously corrected. Most of these excessive
contribnitiens wam dass to dupiidtim datalnse wnries that ware not identifind by the
Canmnitteo's initini autnmsted ur mamisl searches. For axssnple, if aa individual used »
residential address when making her first contribution, but » kusiness addrass when
making her second contribution, the database may not have recognized that the
contributions were made by the same individual and therefore would not have identified
the second contyibution as being excessive. Multiple contributions from the same.
indlvitiulll also rmay not have been rceognlzed as being excessive if the individuaf's nmame

_ wua Spelled Blfferenty in ene or mere of the ceresponiliing databave entries.

Nowstheless, it shoiid be noset! thai the overwivelming nejority of duplicsus donoey nitries
ween dsspciatd by tha Camminee's Initisl mporsed amd memnmi starches, avd eny
cxmensive cnniribmtians pesuiting feemm the daplicate entrien were apiwopristely miiinded,

redasignated, or reattrihnted.

The exccasive eantritastions listad in the Excessives Chart spreadsheet total $337,658.54.

‘These contributions represent less than 1/20th of ane percent of the total contributions

? ‘e Cumweiting Firthar nases thas i txfiinely reported contributions from the joint fundraising committee as of the
date that the contributions were transferred to the Committee, and had not previously been informed by the
Commission that it was reporting these contributions incorrectly.

- Y Evem if Beee oanirfbintams bad bysa diigrensd 1 St uplunl eBmion, it appeams that S8 npjnGty of thaw still

would nat haws been exeussive.



130443223753

Camilla Jackson Jones
Nosember 12, 2050

Page 6

~ received by the Committee during the 2008 election cycle. And they are the only

rema’ning contrikutions that have not yet been refunded ar otherwise cured. Each of
these contributions will be refiinded by the Commiittee, and sthe Cornmittee will maks any
necessary amendments {o its reports.

C. Dismiisal Reguired Wien Beope and Amount of Potential Violation is
Minimal

In dismissing alisgetions that the Committee had accepted prohibited contributions from
foreign nationals and from fictitious names, the Commission stated in its Factual and

'Legal Analysis that the nilegatitins "eppanr to inivelve swms that ave de mibrimix both in
" terms of dollar amount and as a pereantage of OFA's averall receipts.” See Fictual and

Legal Analysis a12. With respect to allegations related to contributians from foreign
nationals, the Commission reviewed only a sample of contributions received by the
Committee during the 2008 election cycle and concluded timat the allegations shoul® be
dismissed bevanse "the potemtial Stction 44 16 vielations are Himited in scops md
ampant," See Factum! ol Lugml Annlysis & 18. Similarly, e Commissisn stated thut it
had diimissvd alicgations against Hiiiary Clasian for Prtsidum io MUR S350 whsae the
"amowid in poreatiel prohibited csstribntinns was minimal ... enmpared fin totel
cantzibutions seceived:” See i,

With respect to allegations related te contributions from fictitious names, the
Commission also reviewed only a sample of the Committee’s contributions from the 2008
election cycle and determined that the allegations should be dismissed both because of
the limited "scope and amount of the contributions the Commiittee received from
allegedly wtkmown persons” amd becguse "the majority (approximately 75%) of Hie
proliibitet! conributioms reseived fram the fictillous individuals cited in the complaint
and identifiet] thromgh fhe Commission's msiew lmve bien refunded.” See Faunial and
Legid Amabvals ut 23. Of the alinost §74 millizm in noutsbetings tist the Consmrigsivm

reviewed, $60,472 — agproximatcly .08 pereenti— ware from contributors with potentially

fictitious names and $15,676 of those centributians — spproximately .02 pevennt — had nat
yet bees: refunded.

After completing a comprehensive review of not just a sample, but all of the Committec's
contributions, the Commissien foend tha a sirallarly minute percuntage of contributions
may have been vaessive, but had nut y bkon refunded. But in calculating the tots]
nunibor uf possibie sxcessive contributions, it included close to $2 million in

- 6392081 I/LECAL 19441815.1
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contributions that admittedly were not ¢xcessive, but were suspected by the Commission
as having been designated to the primary elcction in error. Even so, at most the amount
of possible "excessive" contributions identified by the Commission was less than .5
percent of the total amount of contributions.received by the Committee during the 2008
election cycle. Yet rathier than following its own precedent, or applying the same
methodology that It relied upon to disnriss allegations related to other prohibited
contributions in the sume matter, the Commissiorn acknowiedged that tive anieunt of
unresadlivad excessive contributions was less thun .5 pereent of totel contribatiting
recaived, but rofused o dismiss tho excessive comritustion violations because of the
"substantial amount in potential violation." Ser Factual and Legal Anelysis at 9-10.

After completing its own thoraugh review of the contributions identified by the
Commission as being excessive, the Committee has determined that the unresolved
excessive contributions actually amount to just ,0435 percent of total contributions
received — far less thian the .S percent referred to in the Factual and Legal Analysis. With
the remaining excussive contributions toteling less than 1/20 of one percent, the
Comimission ihoncfore musst apply to ths remnlaihg allegations tho sums mcthodology
that it applied when dismissing the sitegniioim sclated to contributivns frem forcign
nationais nng fetitious numes. Recause the mraninizig excesaive contributians "involve
sums thal are de minimis both ir terme of doliar amnirot and as a percentage of QFA's
overall receipts," the Commission should dismise (he allegations related to excessive
contributions immediately and take no further action.’

dith -
Rebecoa H. Gordon
Kate Sawyer Keane

- % As part of 1his Maiter Undcr Review, the Commission authorized an audit of the Committee under 2 USC § 437g.

The Committee reccived a notice from the Audit Division this week rogarding the start of the field work in this
audit. The Committce is secking a delay in the start ol any work on the audit until afier the Commission has acted
on this response. Our argument support dismissal of the MUR, which would make the audit unnccessary. It is
pointless to put the Commiiliee through the work and cxpense of an audit when the MUR may be dismissed.
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